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EASBY v. PATTEKSON. 145 

An opposite doctrine prevails in Massachusetts : Stanton v. 
Metropolitan Railroad, 14 Allen 485; Feital v. Railroad, 109 
Mass. 398 ; Smith v. Boston Railroad, 120 Id. 490 ; 11 Am. Law 
Rev. 780 ; Lyons v. Desotelle, 124 Mass. 387 ; but the cases there 
upon this point have been said " to depend upon peculiar legislation 
rather than on any general principles of justice or law:" Phila. 
Railroad v. Towboat Co., 23 Howard 218. 

ANGELO T. FrEEDLEY 
{To be continued.') 



RECENT AMERICAN DECISIONS. 

Supreme Court of Pennsylvania. 
EASBY v. PATTERSON. 

In an action for use and occupation, a contract express or implied must be proved. 

A. occupied the dock adjoining B.'s wharf on the river Delaware with lighters 
unloading a ship at the next wharf, so that no vessel could use B.'s wharf without 
the removal of the lighters. A. refused to pay dockage to B. There was no evi- 
dence that any vessel had been prevented from coming to B.'s wharf on account of 
this occupation. In an action for assumpsit for use and occupation brought by B., 
Held, that judgment of nonsuit was properly entered. 

Error to the Common Pleas No. 4, of Philadelphia county. 

Assumpsit by William Easby against Robert Patterson & Son, 
for the use and occupation of plaintiif's dock. 

On the trial, before Thayer, P. J., it appeared that the plaintiff 
was the owner of a wharf on the Delaware river, at the foot of 
Queen street, in the city of Philadelphia. The defendants were 
lightermen, whose business it was to load and unload vessels lying 
at the wharves. Between the plaintiff's wharf and the one adjoin- 
ing, was a dock eighty feet in width, as required by the Act of 
Assembly of April 8th 1868. 1 In June or July 1876, a vessel 
was lying in the dock, moored to the side of the wharf adjoining 
plaintiff's, and the defendants were employed in discharging the 
cargo or ballast, and occupied the dock room to within a few feet 



1 " No license shall be granted under which a new wharf is to be built, unless the 
property from which said wharf is to be extended shall have appertaining thereto, 
sufficient breadth to have a dock or water surface at least forty feet wide on each 
side of such wharf, unless such Board of Wardens, by a vote of a majority of the 
whole board, shall decide that the public convenience demands a variance from this 
rule in any particular case :" Pamph. L. 756. 

Vol. XXVm.— 19 
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of plaintiff's dock. The plaintiff testified: "I do not know that 
they" (the lighters) "actually prevented any vessel coming to my 
wharf. I do claim for the use of my dock, although it was not 
then used by me ; just as if I should claim if a man used my 
unoccupied house. I cannot give you any instance in which a 
vessel was prevented from coming to my wharf by the defendants' 
acts above detailed. My claim is for use and occupation ; there 
was no instance of special damage." It was also in evidence 
that plaintiff had requested payment, which was refused ; and that 
he had cast off the lines which had been made fast to his wharf 
from the lighters, but he distinctly disclaimed making any charge 
except for the use of the dock. 

On defendants' motion the court entered a nonsuit, which the 
court below refused to take off. Plaintiff took this writ of error, 
assigning for error the refusal to take off the nonsuit. 

Sunn Hanson, for plaintiff in error. — The Commonwealth has 
conferred upon the plaintiff the right to charge for the use of 
the dock (Act of April 8th 1868, Pamph. L. 755, sect. 2). 
" The water or dock left for the use of any wharf shall remain 
vested in the Commonwealth, subject to existing laws, but the owner 
of such wharf shall be entitled to charge and receive compensation 
for the use of the same, and to enjoy all the rights and privileges 
in connection therewith, to which he is now by law entitled." The 
word " same" clearly refers to " the water or dock left," &c, and 
the proviso is inserted because of the declaration in the first clause 
of the section that the water or dock shall remain vested in the 
Commonwealth. No act was necessary to permit the owner of the 
wharf to charge for its use. The interpretation must be in accord- 
ance with common sense : G-ygers Estate, 15 P. F. Smith 31 ; 
Commonwealth v. Railroad Co., 3 Id. 62-9. There is a special 
provision for cases of dispute in regard to the charge for dockage : 
Act April 8th 1851, sect. 5, (Pamph. L. 354). 

It was enough to show occupation and the right to payment, 
without any special damage. 

The right to charge for dockage and moorage existed at common 
law : Lilly's Entries 38 ; 3 Wentworth PI. 61 ; Chit. PI. 42, 
7th ed. 

N. Dubois Miller, (with whom was A. Sydney Biddle), contra. 
— The title to the water remaining in the Commonwealth, plaintiff 
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must show some special authority to charge for its use ; it required 
an Act of Assembly to give title in the riparian owner even to the 
wharf: Tinicum Fishing Co. v. Carter, 11 P. F. Smith 301. 

An assumpsit cannot be maintained by one in whom there is no 
title: Stephens v. Coster, 1 Wm. Black. 423; C. $ A. Railroad 
Co. v. Finch, 5 Sanf. (N. Y.) 48 ; Sherlock v. Bainbridge, 41 Ind. 
35; Original Hartlepool Colleries Co. v. Gribb, Law Rep. 5 Ch. 
Div. 713. 

There can be no implied contract, there is no quid pro quo. 

Hanson, in reply. — The license to charge for the use of the dock 
was property, and although defendants might have been trespassers, 
yet the plaintiff may waive the trespass, and sue upon the contract: 
Howard v. Shaw, 8 M. & W. 111. 

The opinion of the court was delivered by 

Sharswood, C. J. — We think it very clear that the evidence 
showed no such permissive occupation of the plaintiff's wharf or 
dock as would raise an implied assumpsit. It did not appear that 
the plaintiff was at any time prevented from the full enjoyment of 
his property. The defendants refused to pay when required to do 
so, and the plaintiff and his son cast off the line from his wharf. In 
an action for use and occupation, a contract, expressed or implied, 
must be proved : Brolasky v. Ferguson, 12 Wright 434. So far 
from the plaintiff having consented to the defendant's occupation, 
the evidence showed a distinct refusal on his part. It would be con- 
founding all the distinctions in the legal forms of actions to sanc- 
tion a recovery under these circumstances, and the learned judge 
below was entirely right in entering a nonsuit. 

Judgment affirmed. 

The edition of "Angell on "Water- adjacent landowner in such waters, and 

conrses," published in 1877, is the latest in their beds and shore, 
work that has appeared on the law relat- I. The first question may be again sub- 

ing to water-rights. Since then, a num- divided, as follows : — 
ber of cases on this subject have been 1. Navigable waters defined, 
decided ; and those pertaining to navi- 2. Rights the state may exercise over 

gable waters, it is proposed to review in su ch waters for the purposes of naviga- 

the following note. The questions raised ti° n - 

in these cases may be conveniently 3 - Public right of navigation, 
divided into two. First. The rights of *• Right of the state to place obstruo- 

the state and the public in navigable ^ oas m sucn waters, 
waters, and in the land under them. ( a ) Bridges. 

Secondly. The rights of the riparian or CO Dams. 
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5. Ferries. 

6. Title of the state to the bed and 
shore of tidal waters. 

7. Title to the bed of non-tidal waters, 
(a) Lakes. 

(6) Hirers. 

8. Fisheries. 

1. Waters, in the United States, which 
are navigable in fact, are so regarded in 
law, without reference to the ebb and flow 
of the tide : Healy v. Railroad Co., 2 
Brad. (LI.) 435 ; Houch v. Yates, 82 
111. 179 ; Diedrich v. Railroad Co., 42 
Wise. 248. It has been held that this 
navigable capacity need not continue 
throughout the whole year: Olson v. 
Merrill, 42 Wise. 203; and the mere 
capacity to float logs to market has been 
considered sufficient to constitute naviga- 
bility : Olson v. Merrill, supra. 

2. In Carondelet, frc. v. Parker, 29 
La. An. 430, it was held that the state 
legislature may authorize the conversion 
of an unnavigable into a navigable 
stream ; and the imposition of charge on 
vessels navigating the stream, in its con- 
verted state, is not unlawful nor in viola- 
tion either of the Constitution of the 
United States, art. 1, \ 10, which pro- 
vides that " no state shall, without the 
consent of Congress, lay any duty on 
tonnage;" nor of the Act of Congress 
admitting Louisiana into the Union, 
winch provides that all navigable waters 
leading into the gulf of Mexico should be 
common highways, free of toll or duty ; 
or of the United States Rev. Stat., 
\ 5251, which says that all navigable 
waters in the former territory of Lou- 
isiana shall be common highways. And 
so in Wise. . Imp. Co. v. Manson, 43 
Wise. 255, it was held that the provision 
in the state Constitution (art. ix., \ 1), 
that the " river Mississippi and the navi- 
gable waters leading into the Mississippi, 
St. Lawrence, * * * shall be common 
highways and for ever free " to the inha- 
bitants of the United States, &c., did 
not deprive the legislature of the power 
to authorize the clearing out of the chan- 



nel, and the construction of works in 
such a navigable stream for the purpose 
of improving navigation, and of charging 
toll for the navigation of the stream 
when so improved. 

3. A navigable river is a public high- 
way, navigable by the public. Accord- 
ingly, a riparian owner has a right to 
moor a vessel of ordinary size alongside 
bis wharf for unloading, &c., at reason- 
able times ; and the courts will restrain 
by injunction the owner of adjoining 
premises from interfering with the access 
of such vessel, even though the vessel 
may overlap his own premises ; though 
such vessel would not be allowed to in- 
terfere with the proper right of access to 
the neighboring premises if used as a 
wharf, nor to the free entrance to or 
exit from such premises if used as a 
dock by other vessels : Original Hartle- 
pool Co. v. Gibb, L. E. 5 Ch. Div. 713 ; 
and so in Delaioare River Co. v. Burling- 
ton $■ Bristol Steam Ferry Co., 81 Penn. 
St. 103, it was held that any one may 
moor his boats where he likes in the river, 
even in front of another's dock or slips, 
but not so as to wilfully obstruct the 
riparian owner's egress and ingress. 

4. (a) A bridge over a navigable 
stream is considered real estate, and is 
assessed as such for taxation: Hudson 
River Bridge Co. v. Patterson, 74 N. 
Y. 365. 

The right to authorize the erection of 
a bridge is (in Texas), a franchise vest- 
ed in the legislature : Hudson et al. v. 
Cuero, frc, Co., 47 Texas 57 ; when the 
erection of a bridge has been properly 
authorized by law, the navigation of a 
river may be so far obstructed as is rea- 
sonably necessary for the construction of 
the bridge : B. fr 0. Railroad Co. v. W. 
P. & C. Railroad Co., 32 Ohio St. 116. 

In Blackwell v. 0. C. Railroad Co., 
122 Mass. 1, an action was brought by 
the owner of a wharf on a navigable 
stream to recover damages caused by the 
erection of a bridge which cut oif his ac- 
cess to the sea. There was no other 
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wharf on the river, and the declaration 
set up direct injury to the general nav- 
igation of the stream : Beld, that the fact 
of there heing hut one navigator of the 
stream did not show that the injury done 
him was different in kind from the rest 
of the public ; for any one might after- 
wards navigate the river ; there was 
merely a difference in degree, and the 
action brought by him would not lie. 
His proper remedy was by indictment. 

In Healy v. Railroad Co., supra, de- 
fendants were authorized by their char- 
ter to construct their road over a water- 
course so as not to impair its usefulness 
as such: Beld, that a bridge erected 
without fulfilling this condition of the 
charter was as much a nuisance as though 
it had been erected without any author- 
ity at all. In Hudson et al. v. Cuero, 
supra, the court seemed to be of the opin- 
ion that, as a pontoon bridge was some- 
what similar to a ferry, the authority to 
establish the former, coupled with certain 
limitations, was a pro tanto limitation to 
establish the latter. 

4. (6) A dam not authorized by law 
is a public nuisance : In re Eldred, 46 
Wis. 530. Until Congress has actually 
exercised its right to legislate over the 
subject, the statute of a state Authorizing 
the erection of dams, improvements, &c., 
in a navigable stream, cannot be ques- 
tioned by an individual on the ground 
that it conflicts 'with the power of the 
United States to legislate over the public 
waters of the United States : Wis. Imp. 
Co. v. Manson, 43 Wis. 255. A state 
may authorize the erection of a dam in a 
navigable river, wholly within its limits : 
Pound v. Turck, 5 Otto 459 ; for the 
improvement of navigation : Tewksbury v. 
Schulenberg, 41 Wis. 584 ; and even 
for other purposes : Slate v. City o/Eau 
Claire, 40 Wis. 533. Where the legis- 
lature authorizes the construction of a 
dam, with a proviso that it shall not sub- 
stantially obstruct navigation, the court 
will not assume that such a dam cannot 
be erected, nor restrain the erection 



thereof. If the dam when erected will 
obstruct the stream, then it is unlawful : 
see preceding case. The legislature may 
also authorize persons to collect rea- 
sonable tolls for the increased facilities 
afforded to navigation : Tewksbury v. 
Schulenberg, supra ; and in Wis. Imp. 
Co. v. Manson, supra, an act empower- 
ing plaintiff to collect such tolls as shall 
be no greater than are reasonable, in 
consequence of the increased navigable 
capacity of the stream, was held valid. 
In the same case the court held that 
though the whole of the stream was occu- 
pied by a dam, this was no defence in an 
action for tolls. 

5. The grant of a franchise of a ferry 
over a river separating two states, by a 
state to one of its citizens, is valid, 
though the grantee has not the title to 
the termini named in the grant, and 
though he lias not the right to land out- 
side the jurisdiction of his own state. 
3?or such a grant there need not be con- 
current action between the two states : 
Columbia Bridge Co. v. Geisse, 38 N. J. 
39. In Hudson v. Cuero, supra, it was 
held that where private land leading to a 
public ferry, which had been operated by 
the owner of such land, lias been used by 
the public as a road for thirty years, it is 
a presumption that the public has acquir- 
ed the title in it. It was further decided 
in this case that the erection, by the au- 
thority of the legislature, of a toll bridge 
across a river where a ferry had been pre- 
viously operated by the riparian owner, 
imposed no new servitude upon the land, 
and entitled the owner to no compensa- 
tion, even though the bridge was attach- 
ed at its end on his land. 

6. The old English rule that the state 
owns the bed in all tidal waters has 
not been departed from in America, and 
the cases affirming that doctrine need not 
therefore be cited. The state ordinarily 
owns the shore, and the riparian owner 
takes to the high-water line : Bailey v. 
Burges, 11 E. I. 330. In Hinmany. 
Warren, 6 Oregon 408, it was held that 
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the United States is only the guardian of 
the rights of a territory before it becomes 
a state, and, therefore, it has no right to 
dispose of the fee of the land in a terri- 
tory lying below the high-water line. 
This doctrine has been asserted before — 
see cases cited in the opinion of the court 
in this case — but its soundness may be 
questioned. In Pennsylvania the ripa- 
rian proprietor owns absolutely not only 
to the high- water line, but he has a quali- 
fied ownership in the tide lands also : 
Philadelphia v. Scott, 81 Penn. St. 80; 
and in Pennsylvania as well as in Oregon 
the state has no authority to dispose of 
its tide lands so as to interfere with the 
public right of navigation ; but the gran- 
tee of such lands takes them subject to 
all the easements growing out of the public 
right of navigation: Philadelphia v. Scott, 
supra ; Hinman v. Warren, supra. In Al- 
legheny City v. Mootehead, 80 Penn. St. 
118, the state, owning the northern 
shore of the Allegheny river, laid out a 
street along the river edge, and made a 
grant of town lots, which were described 
as bounded by the northern side of 
"Bank lane," "as it runs by the 
courses of the river." There was oppo- 
site this street an island which, owing to 
a series of floods, disappeared, and the 
channel of the river becoming shallow, 
and the lines of high and low-water 
indistinct between the main shore and 
the former island, an act, that of April 
18th 1858, was passed to fix the water 
lines. The act enacted that "all ri- 
parian rights now vested in the state 
lying between high-water lines and the 
river shall be vested in the corporations 
in which the same shall be." The low- 
water line was then extended over part 
of the former island, and Bank lane 
was widened by the city and lot-owners. 
It was contended by the plaintiffs that 
the extended low-water line had become 
the southern boundary of Bank lane ; 
that the Act of 1858 had vested in the 
city, as riparian owner, the rights of the 
state in the locus in quo ; that the filling 



up of Bank lane was " accretion," and 
vested in the city, or at least in the lot- 
owners, and that, therefore, any grant 
of land between Bank lane and the ex- 
tended low-water line was void ; but the 
court held that the extension of the low- 
water line did not divest the state of the 
title to the land between the old and new 
low- water line ; that the Act of 1858 was 
not a grant of any soil, but only a de- 
scription of riparian boundaries ; that 
the filling up and widening of Bank 
lane was not "accretion" or "derelic- 
tion" of water, and that the lot-owners 
took only to the middle of Bank lane, the 
state still holding the other half, and the 
soil south. The court then said that the 
grant of soil of the bed or channel by 
the state was valid, unless it interfered 
with the easement of public navigation, 
and that question had not been raised 
here. In Minnesota, however, the ri- 
parian owner holds to the low-water line : 
Brisbine v. Railroad Co. , 23 Minn. 114. 

7. (a) In navigable lakes and ponds 
the state holds to the ordinary water- 
line: Delaplaine v. Railroad Co., 42 
Wis. 214 ; Boatman v. Sunnuchs, 42 Id. 
233; Diedrich v. Railroad Co., 42 Id. 
249. In Sloan v. Biemiller, 34 Ohio St. 
492, the same rule was held to prevail in 
the waters of Lake Erie and Sandusky 
Bay. 

The same rule has been recognised in 
some of the states in regard to navigable 
but non-tidal streams : Mooter. Jackson, 
2 Abb. New Cases (N. Y.) 212 ; Mc- 
Creadyv. Commonwealth, 27 Gratt. (Va.) 
985. 

In Olson v. Merrill, supra, however, 
it was held that one holding both banks 
of a navigable stream took usque ad 
medium JUam aquas, and in Delaplaine v. 
Railroad Co., supra, one holding but one 
bank took to the thread of the stream, 
subject to the public easement of naviga- 
tion. 

In Sloan v. Biemiller, supra, the court 
said that the rule had been laid down in 
that state that the riparian owner took to 
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the thread of the stream, and the court 
would not review this doctrine in that 
case. Infloticfev. Yates, supra, the gran- 
tee of lands from the United States was 
held to take to the thread of the stream 
where the Mississippi river formed the 
boundary of such lands. 

In Ross v. Faust, 54 Ind. 471, this ques- 
tion was left open, and the court further 
declined to decide in whom was vested the 
title to the beds of navigable fresh water 
rivers in the territory of the northwest 
of the Ohio river. In City of Norfolk v. 
Cooke, 27 Gratt. (Va.) 430, it was held 
that a patent for the bed of a navigable 
stream granted to any individual was 
void. 

8. In Lake Erie the right of fishing 
in the body of the lake or near the shore 
is sot confined to the riparian owner ; 
nor can such right be acquired by one 
alone exercising it for a long period of 
time : Sloan v. Biemiller, supra. In the 
preceding case the grantor made a grant 
of land ou Lake Erie, reserving to him- 
self the right to land on the shore there- 
of for the purpose of landing tackle, &c., 
and inhibiting the grantee from fishing 
in the lake. Held, that such inhibition 
was inoperative, and that the grantee 
could land his tackle used in fishing in 
the body of the lake, and not in immedi- 
ate connection with the adjacent shore. 

II. The second division of this subject, 
containing the rights of the riparian pro- 
prietor in the waters adjacent to his land, 
admits of the following subdivisions : 

1 . Riparian rights described. 

2. Riparian owner's rights limited and 
defined by meandering and surveyor's 
lines. 

3. Rights of the grantee of land sep- 
arated by a public street from navigable 
waters. 

4. Riparian owner's right of prefer- 
ence to a franchise. 

5. Accretion and dereliction. 

6. Establishing of harbor lines. Fill- 
ing up. 

7. (a) Right of access to water. 



(b) Compensation for cutting off the 
same. 

8. Right to place permanent obstruc- 
tions in navigable waters. 

(a) Booms. 

(6) Breakwaters. 

(c) Wharves. 

(d) Compensation for use of a pub- 
lic stream. 

9. Rules relating to wharfage, 
(a) Cap-logs. 

(6) What are adjoining wharves. 

(c) Dry-docks. 

(d) Compensation for wharfage. 

(e) When a wharf used as a high- 
way is still a wharf. 

10. (a) Right of user in public dock. 
(6) Compensation for use of public 

dock. 

1. Riparian rights proper are held to 
rest upon title to the bank of the water, 
and not upon title to the soil under the 
water. They are the same whether the 
riparian .proprietor owns the soil un- 
der the water or not, and distinguished 
from the right arising in the case of ac- 
cretion or dereliction, the general right 
of appropriating and occupying the soil, 
is not properly a riparian right, resting 
upon title to the bank, but more directly 
upon title to the soil itself underneath the 
water: per Ryan, C. J., Diedrichv. 
Railroad Co., supra. 

2. The United States surveyor cannot 
determine by his survey the navigability 
of streams, nor by meandering lines de- 
fine the riparian owner's rights in the bed 
of the water: Ross v. Faust, supra. 
Where the theoretical line, meandered by 
the United States surveyor, defining the 
edge of a lake or pond, differs from the 
actual water-line, the latter is considered 
the true boundary of a lot bounded in 
terms by the meandered line : Boormar 
v. Sunnuchs, supra ; bnt a line meander- 
ed between the Mississippi river and a 
fractional section of land to determine 
the amount of land in such section cannot 
be regarded as the boundary line, where 
there are no monuments and no such line 



152 



EASBY v. PATTERSON. 



described in the surveyor's office ; in 
such case the river is taken as the real 
boundary line : Hauck v. Yates, supra. 
The owner of land on any meandered 
lake or pond takes no fee in the bed, 
where he purchases by such survey, but 
takes the same rights as though the water 
was navigable, whether it be so or not : 
Boorman v. Sunnuchs, supra. 

3. The grantee of land, described in 
terms, as bounded by a public street, 
which separates it from navigable waters, 
is not the riparian owner : Brisbine v. 
Railroad Co., supra ; Allegheny City v. 
Moorhead, supra ; People v. Colgate, 67 
N. Y. 512, and ordinarily it has been held 
that such grantee takes the fee to the 
centre of the street, and the owner of 
the other half of the street is the riparian 
owner: Brisbine v. Railroad Co., supra; 
Allegheny City v. Moorehead, supra ; but 
in People v. Colgate, supra, it was held, 
where one had dedicated a street and 
conveyed lots, described as bounded by 
the street, that the grantee took only an 
easement in the street, and the fee re- 
mained in the grantor. In City of Nor- 
folk v. Cooke, supra, the city holding 
the fee in lots on a street bordering on a 
river as well as the street, was adjudged 
to be the riparian owner. 

4. The riparian owner has no greater 
claim than a stranger to the grant of a 
legislative franchise of a right in the 
river, and if there be any preference 
given by statute it may at any time be 
repealed in the discretion of the legisla- 
ture ; but if the grant of such a franchise 
be made to one not the riparian owner, 
and it becomes necessary in the exercise 
of the franchise to take his property or 
impose a new servitude on his land, 
adequate compensation must bo made : 
Hudson v. Cuero, frc, Co., supra. 

5. In Allegheny City v. Moorehead, 
supra, a street was widened and filled up 
to a defined width by various parties, 
and this was held not to be accretion, or 
dereliction of water. (For facts in full, 
see ante, p. 150.) 

6. The establishment of an exterior 



harbor-line by the state gives, ipso facto, 
the riparian owner the right to fill out to 
it, and where the grantee of the riparian 
owner, on the establishment of such line 
fills up to it, he holds such acquired land 
not from his grantee, but directly from 
the state : Bailey v. Burges, supra. In 
Engs v. Peckham, 11 E. I. 218, A. and 
B. owned piers on either side of a dock, 
at the inland end of which B. owned 
the land. On the state's establishing an 
exterior harbor-line B. filled out to it, 
and A. filed a bill for relief, complaining 
that the fee of the bed of the dock was 
in the state, and that he had an easement 
in the water. The court, however, held 
that A. had only an easement in the 
water of the dock while it remained 
open, but the establishment of the harbor- 
line gave B. a right to fill out to it, and 
extinguished A.'s easement. 

Quaire, in this case, how far such 
public rights, as fishing, navigation, &c., 
are given the riparian proprietor before 
he has actually filled up. 

Iu Central Wharf Co. v. India Wharf 
Co., 123 Mass. 561, A. and B. owned 
adjacent wharves with dock between 
them, B. owning the land under the 
dock. B. granted to A. the right of 
passage and use of dock for shipping 
purposes, &c., and covenanted not to 
erect any buildings on it. A street was 
built across the dock by the state and the 
dock filled up. B. then erected build- 
ings, and the court held that A.'s ease- 
ment was limited to the open dock, and 
when this was filled up, by the act of the 
city, the covenants relative to the erec- 
tion of buildings between A. and B. 
became inoperative. 

Where lots are granted, described as 
bounded shoreward by an exterior line, 
part of which touches tide-water and 
part not, and an exterior harbor-line is 
established by the state, only the grantee 
of those lots actually touching tide- water 
can fill up, though the others be separated 
but by a few feet from it : Bailey v. 
Burgess, supra. 

7. (a) The riparian owner on navi- 
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gable water has the right of access to it, 
subject to the public right of navigation : 
Boorman v. Sunnuchs, supra ; City of 
Norfolk v. Cooke, supra, and in Dela- 
plaine v. Railroad Co., he was held to 
have the exclusive right of access to the 
waters of navigable lakes, subject to the 
public easement. 

(6) In City of Norfolk v. Cooke, supra, 
this right was considered to be property, 
and in Delaplaine v. Railroad Co. , supra, 
it was held to be of pecuniary value to 
the riparian owner. In the preceding 
case the court left undecided, whether 
the state could authorize a railway com- 
pany to destroy the riparian owner's 
right of access without compensation, 
but said that, where a railway was built 
in the water near' the shore, leaving a 
stagnant pool of water in front of the 
riparian owner's property, an action for 
damages would lie. In all the cases on 
this subject it appears that the riparian 
owner holds the right of access always 
subject to the right of the state to im- 
prove navigation, &c. Thus, in Phila- 
delphia v. Scott, supra, it was held that 
the state could bank off the riparian 
owner's approach to the water without 
compensation, provided this was done to 
improve the navigation of the river, and 
so in Tinicum Fishing Co. v. Carter, 7 
Weekly Notes of Cases 322, the court 
held that damages could not be recovered 
for injury to a fishery by the erection of 
a wall or bank authorized by the legis- 
lature to keep out the overflow of water. 

8. (a) It was held in Stevens Point 
Boom Co. v. Reilly, 46 Wis. 237, that 
the riparian proprietor may, when not 
prohibited by statute, construct booms 
in front of his lands to aid in floating 
logs, if he does not obstruct thereby the 
navigation of the stream. Such booms 
may extend to the point of navigation ; 
but he cannot, though owning both 
banks, stretch the boom across the 
stream. These obstructions must never 
obstruct navigation, and in considering 
what an obstruction is the character of 
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the navigation common to the river must 
be taken iuto consideration. In Moore 
v. Jackson, 2 Abb. New Cases 211, a 
raft of timber moored continuously on the 
shore of a navigable river was held to be 
a purprcsturc and a public nuisance. 

(!> In Diedrich v. Railroad Co., supra, 
it was held that a riparian owner may 
lawfully intrude into the water for the 
construction of a breakwater to benefit 
his land, which was washing away, if he 
does not obstruct the river's navigation. 
He cannot, however, acquire the fee in 
the land occupied by the breakwater, and 
consequently he could not recover from a 
railway company which made use of his 
breakwater in a way not to injure it for 
the purposes for which it was erected. 

(c) In Virginia and in Wisconsin 
the riparian owner has the exclusive 
right to construct wharves, piers, &c., 
in the water in front of his land in aid 
of navigation : Norfolk City v. Cooke, 
supra ; Delaplaine v. Railroad Co., su- 
pra ; Boorman v. Sunnuchs, supra ; Die- 
drich v. Railroad Co.,. supra, and in 
Rippe v. Railroad Co., 23 Minn. 18, it 
was held that the riparian owner may 
construct a wharf or landing in front of 
his land in the stream for the furtherance 
of commerce and navigation, as far as 
the point of navigability. In Coburn v. 
Ames el al., 52 Cal. 385, it was decided 
that if obstructions or wharves are placed 
in navigable waters below the low-water 
mark, they may be abated as nuisances. 
In this case a wharf was erected extend- 
ing below the low-water mark, and it 
was held that the riparian owner could 
not bring ejectment for that part below 
the low-water line, though the state 
could. The court left undecided whether 
a riparian owner can wharf out into deep 
water. 

(rf) An action for use and occupation 
cannot be sustained by the riparian 
owner against one who, by his consent, 
has moored rafts, &c., continuously on 
the riparian owner's land on a navigable 
stream ; for the riparian owner has but 
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an casement of navigation in the stream, 
and cannot appropriate any part of it for 
his own exclusive use, and consequently 
cannot charge for the use of it : Moore 
v. Jackson, supra. 

9. (a) In Reading Railroad Co. v. 
Ervin, 7 Weekly Notes of Cases 73, it 
was left to the jury to say whether the 
defendants were guilty of negligence in 
not haying cap-logs on their wharf ; but 
in Kennedy v. Mayor, 73 N. Y. 365, the 
court said that a series of cases had de- 
cided that the defendants were charged 
with keeping the wharf in safe repair, 
and consequently the court would assume 
that it was the defendant's duty to have 
their wharf guarded by cap-logs. 

In Simpson v. Neitt, 7 Weekly Notes 
of Cases 85, A. owned a portion of a 
wharf with a pier extending into the river, 
and B. owned the remaining part of the 
wharf with a pier parallel with and at the 
distance of some sixty feet from A.'s 
pier, with a dock between the piers. 
Held, that these piers were adjoining 
wharves, and within the meaning of the 
Act of Assembly April 8th 1851, which 
used the words " adjoining wharves." 

(c) A dry-dock floating in a navig- 
able river, and moored to a wharf, is a 
marine structure, like any ordinary ves- 



sel, and is subject to the admiralty juris- 
diction : Tug Ceres, 7 Weekly Notes of 
Cases 576. 

(rf) In the absence of any agreement 
between the parties with regard to wharf- 
age, the wharfinger is entitled to just 
and reasonable compensation for the use 
of his wharf: Ex parte Easton, 5 Otto 
68. 

(e) In Contractors of Union Wharf 'v. 
Steamer Starin, 45 Conn. 585, a portion 
of a dock alongside a pier was filled up, 
and part of the pier used for some time 
as a public highway : Held, that though 
this part of the pier was used as a high- 
way, yet as long as it was used also as a 
landing-place for goods, it was still for 
that purpose a wharf, and goods landed 
on it were liable for wharfage. 

10. (a) One cannot, by any use of a 
navigable dock, gain such a right of way 
therein as will enable him to maintain a 
claim for damages, for its obstruction by 
a railway, whereby vessels are prevented 
from approaching his private dock : 
Thayer v. Railroad Co., 125 Mass. 253. 

It was held in the principal case that 
the owner of a wharf has not such a pro- 
perty in a dock alongside his wharf, as 
will allow him to maintain an action for 
the use and occupation of the same. 
Arthur Biddle. 



Supreme Court of New Jersey. 

STATE ex rel. FERRr v. WILLIAMS. 

Every person is entitled to the inspection of documents of a public nature, pro- 
vided he shows the requisite interest therein. 

It is not necessary that a suit should be pending before such inspection will be 
granted. It is sufficient, if the person seeking inspection has such interest in a 
specific controversy as will enable him to maintain or defend an action, for 
which the public documents will furnish competent evidence or necessary informa- 
tion. 

It is not essential that he should be legally capable of maintaining or defending an 
action in his own private behalf ; but it will entitle him to inspection, if he may act 
in such suit as a representative of a common or public right. 

Courts may, in their discretion, at the instance of private persons, act by man- 
damus, certiorari or quo warranto, for the redress or prevention of public wrongs by 



